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PUBLISHED OPINION 

SIDDOWAY, J. -Abdullatif Arishi challenges his expulsion from Washington 

State University's (WSU's) doctoral program in Education, claiming the university failed 

to afford him a full adjudicative proceeding required by the Washington Administrative 

Procedure Act, chapter 34.05 RCW (AP A). 

The AP A provides for only two types of adjudication: a presumptive full 

adjudicative process that requires a hearing with some procedural guarantees, and a 

simplified process that does not. The AP A does not authorize agencies to adopt 

processes that fall somewhere in between. While this does not prevent agencies from 

offering more procedural protections than are required in the simplified process, it does 
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mean that to determine whether full adjudication is warranted, the alternatives weighed 

are statutory brief adjudication and full adjudication, not some in-between process that an 

agency is willing to make available. 1 

The statutory brief adjudication procedure is inadequate where a college or 

graduate student faces expulsion or is charged with sexual misconduct that would amount 

to a felony under criminal law. For that reason, and because Mr. Arishi has demonstrated 

substantial prejudice, we reverse the superior court and the underlying agency order, 

award Mr. Arishi reasonable attorney fees, and remand for a full adjudication. 

LEGAL BACKGROUND 

It is helpful to start with the legal framework in which Washington colleges and 

universities adopt student disciplinary procedures. Washington colleges and universities 

are "agencies" and are subject to the AP A, as are the "divisions, departments, or offices" 

that act on their behalf. RCW 34.05.010(2), (7). 

The current version of the APA was enacted in 1988. LAWS OF 1988, ch. 288, § 

18. The task force that worked on revising Washington's then-existing act used the 

Model State Administrative Procedure Act (Model Act, 15 U.L.A. 1 (2000)), published in 

1981 by the National Conference of Commissioners on Uniform State Laws "as a check 

1 Additional procedural protections provided in a simplified adjudication might 
affect whether a party petitioning for review of an administrative decision was 
prejudiced, as discussed infra in Section V. 
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list of relevant issues." William R. Andersen, The 1988 Washington Administrative 

Procedure Act-An Introduction, 64 WASH. L. REV. 781, 782 (1989). The task force 

undertook "a systematic comparison of the Model Act with the existing Washington act." 

Id. 

The Model Act provides for what it calls a "formal" hearing process, which is the 

presumptive procedure to be used in nonemergency, nondeclaratory adjudicative 

proceedings. Model Act§ 4-201 cmt., 15 U.L.A. at 76. Among procedures required in 

formal adjudications are the right to be advised and represented by counsel, id. § 4-203 at 

81; a reasonable notice of hearing that includes prescribed minimal contents, id. § 4-206 

at 84-85; a presiding officer with authority to issue subpoenas, discovery orders, and 

protective orders, id. § 4-210 at 88; the opportunity to present evidence and conduct 

cross-examination, id. § 4-211(2) at 89; the requirement that witnesses testify under oath 

and the right to object to evidence (with an exception for hearsay), id. § 4-212 at 90-91; 

and the entry of sufficient written findings that must be supported by "the kind of 

evidence on which reasonably prudent persons are accustomed to rely in the conduct of 

their serious affairs," id. § 4-215(d) at 95. 

Washington lawmakers provided in the AP A for a similar presumptive procedure 

for nonemergency, nondeclaratory adjudications. RCW 34.05.410(1) ("Adjudicative 

proceedings are governed by RCW 34.05.413 through 34.05.476 except as otherwise 

provided."). They did not call Washington's presumptive procedure "formal 
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adjudication," so we will refer to it as "full" adjudication. Full adjudication in 

Washington includes the following procedures summarized by Professor Andersen: 

At the hearing, a party is entitled to appear in person and to be advised and 
represented by counsel. The new Act makes no significant change in the 
rules of evidence in adjudications, although there is a provision referring 
the presiding officer to the Washington Rules of Evidence "as guidelines 
for evidentiary rulings" where the Act itself is silent. Parties are entitled to 
respond, to present evidence ("good" hearsay evidence is explicitly made 
admissible), and to conduct such cross examination as is "necessary for full 
disclosure of all relevant facts and issues." 

Andersen, supra, at 810-11 (footnotes omitted). In these and other respects, 

Washington's full adjudication is similar and in some cases identical to formal 

adjudication under the Model Act.2 In a few instances, full adjudication provides more 

rights and protections to respondents than does formal adjudication under the Model Act. 

E.g., RCW 34.05.446(1) (authorizing attorneys for parties to issue subpoenas); RCW 

34.05.461(4) (providing that a presiding officer's findings shall not be based exclusively 

2 Compare RCW 34.05.428 (permitting a party to appear in person and be advised 
and represented by counsel) with Model Act§ 4-203; compare RCW 34.05.434 
(providing for at least seven days' advance written notice of hearing, with prescribed 
minimal contents) with Model Act§ 4-206; compare RCW 34.05.446 (authorizing the 
presiding officer to issue subpoenas and protective orders and providing that "[a] 
subpoena may be issued with like effect by the agency or attorney of record in whose 
behalf the witness is required to appear") with Model Act§ 4-210; compare RCW 
34.05.449(2) (the opportunity to present evidence and conduct cross-examination) with 
Model Act§ 4-211(2); compare RCW 34.05.452 (the right to object to evidence and 
requiring that witnesses testify under oath) with Model Act§ 4-212; compare RCW 
34.05.461 (requiring the entry of sufficient written findings that must be supported by 
"the kind of evidence on which reasonably prudent persons are accustomed to rely in the 
conduct of their affairs") with Model Act § 4-215( d). 
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on inadmissible evidence "unless the presiding officer determines that doing so would not 

unduly abridge the parties' opportunities to confront witnesses and rebut evidence"). 

Both the Model Act and the AP A identify exceptional adjudications that can be 

resolved using simplified procedures. The Model Act provides for two types of informal, 

nonemergency adjudications: "conference adjudication" and "summary adjudication." 

"Conference adjudication" is described by comments to the Model Act as a "' peeled 

down' version of the formal adjudicative hearing" used in "relatively minor" matters. 

Model Act§ 4-402 cmt., § 4-401 cmt., 15 U.L.A. at 109, 107-08. It may be used in the 

following categories of matters:3 

( 1) a matter in which there is no disputed issue of material fact; or 

(2) a matter in which there is a disputed issue of material fact, if the matter 
involves only: 

(i) a monetary amount of not more than [$1,000]; 

(ii) a disciplinary sanction against a prisoner; 

(iii) a disciplinary sanction against a student which does not involve 
expulsion from an academic institution or suspension for more 
than [10] days; 

(iv) a disciplinary sanction against a public employee which does not 
involve discharge from employment or suspension for more than 
[10] days; 

3 The Model Act further provides that use of the conference hearing procedure 
may be used only if "its use in the circumstances does not violate any provision of law 
and the matter is entirely within one or more categories for which the agency by rule 
ha[s] adopted" such hearings. Model Act§ 4-401. 
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(v) a disciplinary sanction against a licensee which does not involve 
revocation, suspension, annulment, withdrawal, or amendment of a 
license; or 

(vi) .... ] 

Model Act§ 4-401 (emphasis added) (alterations in original). 

The even more peeled-down "summary adjudication" procedure provided by the 

Model Act may be used in matters in which there are disputed facts, but that are even less 

consequential. 4 Among eight categories of matters eligible for summary adjudication 

under the Model Act are several relevant here: matters that present "a monetary amount 

of not more than [$100]," "a reprimand, warning, disciplinary report, or other purely 

verbal sanction without continuing impact against a ... student," or "any matter 

having only trivial potential impact upon the affected parties." Model Act§ 4-502(3)(i), 

(ii), and (viii) ( emphasis added) (alteration in original). 

Washington lawmakers also created a simplified procedure that can be used in 

some cases. But they departed from the Model Act's approach. Rather than provide for 

conference or summary adjudication, Washington legislators provided for a single type of 

simplified hearing that they called a "brief adjudicative proceeding." Under RCW 

34.05.485 through 34.05.494 such a proceeding may be limited to the presiding officer 

4 Here, too, use of the simplified procedure must not violate any provision of law 
and the matter must be entirely within a category for which the agency has adopted 
summary adjudications. Model Act§ 4-502(1) and (3). In addition, it may be used only 
if "the protection of the public interest does not require the agency to give notice and an 
opportunity to participate to persons other than the parties." Model Act§ 4-502(2). 

6 
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• giving each party an opportunity to be informed of the agency's view of the 
matter and to respond with the party's view, RCW 34.05.485(1)-(2); 

• maintaining a record consisting of any documents regarding the matter that 
the presiding officer considered or prepared, RCW 34.05.494(1); and 

• delivering an "initial order" to the parties within 10 days, consisting of a 
brief written statement of reasons for the presiding officer's decision and 
information about any internal administrative review available, RCW 
34.05 .485(3 )-( 4 ). 

Four conditions must exist for an agency to use brief rather than full adjudication. 

Brief adjudication may be used if: 

(a) The use of those proceedings in the circumstances does not violate 
any provision of law; 

(b) The protection of the public interest does not require the agency to 
give notice and an opportunity to participate to persons other than the 
parties; 

( c) The matter is entirely within one or more categories for which the 
agency by rule has adopted this section and RCW 34.05.485 through 
34.05.494; and 

( d) The issue and interests involved in the controversy do not warrant 
use of the procedures ofRCW 34.05.413 through 34.05.479. 

RCW 34.05.482(1). RCW 34.05.482(2) explicitly disallows use ofbriefadjudication for 

"public assistance and food stamp or benefit programs provided for in Title 74 RCW, 

including but not limited to public assistance as defined in RCW 74.04.005(1)." 

(Reviser's note omitted.) According to Professor Andersen, "Concern about the quality 

of informal hearings in the welfare area led the legislature to prohibit their use in certain 

welfare proceedings." Andersen, supra, at 818. 

Thirty-nine Washington colleges and universities have adopted administrative 

regulations published in the Washington Administrative Code (WAC). As demonstrated 
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by a summary included as an appendix, their provisions for the conduct of student 

disciplinary proceedings vary, including on the issue of whether and when students being 

disciplined by their college or university have a right to a full adjudication. As illustrated 

by the appendix, the University of Washington and 11 other Washington colleges or 

universities would have conducted or allowed a full adjudication in this case. 

FACTS AND PROCEDURE 

In the spring semester of 2014, Abdullatif Arishi, then a Ph.D. graduate student at 

WSU, was charged by the Whitman County prosecutor with the third-degree rape and 

molestation of a 15-year-old girl. Mr. Arishi's relationship with the minor came to the 

attention of a state trooper who responded to the scene of a car accident in which the 15-

year-old, identified in court filings as "MOS," rear-ended another car. Clerk's Papers 

(CP) at 100-01. She did not have a driver's license or a learner's permit. The car she 

was driving belonged to Mr. Arishi, who she knew as "Alex," and who was her 

passenger. CP at 100. 

Several facts that came to the trooper's attention caused him concern about the 

Arishi-MOS relationship. Mr. Arishi was 40 years old. MOS's mother, who the trooper 

contacted, had no idea that MOS was not at home, or that she was with a 40-year-old 

man. At the time of the accident, MOS, whose mother had pulled her out of school over 

bullying issues, was supposed to be working on her studies at home. 

8 
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Since MOS lived in Pullman, the trooper contacted the Pullman police department 

upon completing his response to the accident and passed along his concerns. The matter 

was assigned to Detective Todd Dow. 

Detective Dow promptly called the hospital where MOS was being treated for 

minor injuries and spoke with MOS's mother. The mother was aware MOS had been 

spending time with someone named Alex for several weeks and she believed they had 

been communicating for approximately two months. MOS had described Alex to her 

mother as "a college kid or something like that," and as "18 to 19 years [old]." CP at 

239, 49. MOS's mother told the detective she had learned recently that Alex paid some 

ofMOS's cell phone bills and had given her money. She was aware that the day before 

the accident, Alex bought MOS a cell phone. She did not know the extent of the sexual 

activity between MOS and Alex. She only learned on the day ofMOS's auto accident 

that Alex was actually 40 years old, that MOS had not spent the day studying at home 

like she was supposed to, and that Alex had offered to give MOS a car. 

At Detective Dow's request, the mother had MOS contact him, and Detective Dow 

interviewed MOS twice. MOS told the detective she met Mr. Arishi a couple of months 

earlier on a dating website called "Badoo." CP at 100. Asked to describe her 

relationship with Mr. Arishi, MOS told the detective she didn't really feel like she and 

Mr. Arishi were "'together,"' but she "[didn't] know ifhe sees it the same way." CP at 

50. She said Mr. Arishi spoke of her as "his 'girlfriend.'" Id. She claimed she revealed 

9 
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to Mr. Arishi that she was only 15 and he told her women in his country get married 

when they are 16. Asked about her sexual contact with Mr. Arishi, MOS told the 

detective that the first time she met Mr. Arishi he tried having sex with her, but they did 

not. According to the detective's report, "She said that she didn't remember anything 

else from the first time she saw him." CP at 51. She told him that on a later occasion, 

Mr. Arishi asked her to perform oral sex on him and she declined, although she did 

briefly touch his genitals. Finally, she told the detective that on the day of the accident, 

Mr. Arishi touched her breast and thigh on top of her clothing as she was driving his car. 

When Detective Dow realized the sexual contact MOS described had all taken 

place in a car in Colfax, he referred the matter to the Whitman County Sheriffs 

Department, where it was assigned to Sergeant Chris Chapman. According to a summary 

of probable cause completed by Sergeant Chapman, MOS told him that the first time she 

was with Mr. Arishi, he touched her vagina and anus and digitally penetrated her. 

Mr. Arishi pleaded not guilty to the charges filed against him in Whitman County. 

The statutes under which he was charged are based on sexual contact with someone under 

the age of consent, which in Washington is 16. It is a defense to the crimes, and a 

defense Mr. Arishi asserted in the criminal case, that at the time of the offense he 

"reasonably believed the alleged victim to be [ at least 16] based upon declarations as to 

age by the alleged victim." RCW 9A.44.030(2). 

10 
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Upon learning of Mr. Arishi's arrest, WSU notified him it was charging him with 

violating WSU's standards of student conduct and its Policy Prohibiting Discrimination, 

Sexual Harassment, and Sexual Misconduct, and was suspending his attendance and 

denying him access to campus, effective immediately. It notified him he should contact 

the dean of students to discuss a hearing of the student conduct board that would be 

convened in the near future. 

WSU' s administrative regulations include WAC 504-04-010, which provides that 

student conduct proceedings, without exception, "are matters to be treated as brief 

adjudications pursuant to RCW 34.05.482 through 34.05.491." WSU's only regulation 

addressing the possibility of a full adjudication for a student appears at WAC 504-26-

407(1 )( c) and (6)(b); it provides that after a student conduct hearing, an aggrieved student 

may appeal, in which event any appeals board convened, or the president, or the 

president's designee, "shall make any inquiries necessary to ascertain whether the 

proceeding must be converted to a formal adjudicative hearing under the Administrative 

Procedure Act." 

Despite WSU's rules denying him a full adjudication, Mr. Arishi requested one, 

contending the "issues and interests involved" warranted the presumptive AP A 

procedure. CP at 167. His request was denied.5 

5 WSU's lawyer was asked at oral argument of the appeal whether WSU has ever 
found that a disciplinary action required a full adjudication. To her knowledge, it never 

11 
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In a one-hour student conduct hearing conducted on May 21, 2014, the director of 

WSU's Office of Student Standards and Accountability presented the charges against Mr. 

Arishi. Under the university's student conduct procedure, the rules of evidence were not 

applied, only board members could question witnesses, proposed student questions had to 

be submitted in writing to a board member who would decide whether or not to ask them, 

and Mr. Arishi had no opportunity to subpoena witnesses or documents. Mr. Arishi 

attended the hearing with the lawyer representing him in his pending criminal case, but 

pursuant to student conduct rules, the lawyer could act only as a private advisor and could 

not address witnesses or the conduct board. 

WSU called two witnesses. The first was Kimberly Anderson, the director of 

WSU's Office for Equal Opportunity. She testified that she investigated the allegations 

against Mr. Arishi by speaking to a deputy prosecutor and obtaining Whitman County's 

probable cause affidavit, police report, and other documents in Mr. Arishi's criminal 

case; by interviewing Detective Dow; and by interviewing Sergeant Chapman. She 

testified she had also attempted to interview Mr. Arishi. He and his criminal defense 

lawyer met with her and presented a general denial, but given the pending prosecution 

and United States Constitutional Fifth Amendment concerns, Mr. Arishi refused to 

has. Washington Court of Appeals oral argument, Arishi v. Wash. State Univ., No. 
33306-0-111 (Apr. 28, 2016) at 15 min., 41 sec. through 16 min., 14 sec. (on file with the 
court). 

12 
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answer specific questions. Asked whether she made any attempts to contact the alleged 

victim, Ms. Anderson suggested she had, through the deputy prosecutor, "and thus far she 

has declined to be interviewed." CP at 228.6 

Because she had not spoken with the victim or been able to question Mr. Arishi, 

Ms. Anderson told the conduct board that her office "had to rely on the assessment of the 

two police, or the police and the deputy," adding: 

[W]e did question them, you know, sort of at length about their assessment, 
why they made that assessment, kind of applying the similar pr~cess that 
we would apply had we interviewed directly, and found that that was 
sufficient for us. 

CP at 228. In her investigation report admitted into evidence, she asserted that both 

Detective Dow and Sergeant Chapman described MOS as credible. 

WSU's second witness at the conduct hearing was Detective Dow, who testified to 

his interviews of MOS. He was not asked if he found MOS to be credible and did not 

volunteer an opinion on that score. Asked whether MOS "seem[ ed] real mature for her 

age?", the detective responded, "[t]he face" looks young. CP at 242. Questioned further, 

he said, "She's, I guess, fully physically developed. She doesn't have a young body in 

terms of, but her face does look-I don't know how do you describe that?" CP at 245. 

6 The agency record contains two e-mails from Ms. Anderson to Deputy 
Prosecutor Merritt Decker. In the e-mails, Ms. Anderson provides her contact 
information and conveys an invitation that MOS may contact her. She does not express a 
desire to interview MOS or request that opportunity. See CP at 67, 104. 

13 
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Mr. Arishi did not testify but did submit a sworn written statement. It set forth 

what it stated was "a true and accurate quote of the Badoo website's terms of use," 

including: 

Who can use Badoo? Badoo is a meeting place for adults. You may 
only use and become a registered member of Badoo if you are 18 years old 
or older, or the age of majority in the country in which you reside, if that 
happens to be greater than 18. 

You warrant that you have the right, authority, and capacity to enter 
into and be bound by the terms and that by using Badoo, you will not be 
violating any law or regulation of the country in which you are a resident. 

CP at 247. Mr. Arishi's statement went on to say, "[T]he young woman in this case, user 

name for her Badoo profile, was Panda. Her profile represented that she was 19 years of 

age." CP at 248. 

When given the chance to make a closing statement, Mr. Arishi told the board he 

had started WSU's doctoral program three years earlier, in the spring of 2011, and was 

one semester away from getting his Ph.D. 

In a written decision dated May 23, 2014, the conduct board found Mr. Arishi 

responsible for all violations charged by WSU. It expelled him and trespassed him from 

the WSU campus until January 1, 2020. While finding that MOS had registered as 

"Panda" on the Badoo website as a 19-year-old woman, and that "it is quite possible that 

when you conversed with her on line that you did think that she was an adult," it 

nonetheless found, "[t]he circumstances were such that once you met her face to face you 

knew that she was too young." CP at 41. 

14 
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Mr. Arishi appealed the conduct board's order to WSU's appeals board, arguing 

the procedures had not been adequate to protect his interests and the decision was not 

supported by substantial evidence. He also renewed his request for a full adjudication. 

The appeals board affirmed the conduct board's order and denied the request for a full 

adjudication, stating that following review, it determined that converting the matter to a 

full adjudication "was not necessary." CP at 16. The appeals board's decision was 

reviewed by WSU' s president, who found no reason to intervene. 

Mr. Arishi petitioned for judicial review by the Whitman County Superior Court, 

which affirmed WSU's decision. 

Mr. Arishi appeals. At oral argument of the appeal, Mr. Arishi's lawyer made an 

unchallenged representation that Mr. Arishi's expulsion from WSU led to loss of his 

student visa, he had returned to Saudi Arabia, and he had been unable to obtain 

admittance to any other graduate program in the United States to complete his doctoral 

studies. Washington Court of Appeals oral argument, Arishi v. Wash. State Univ., No. 

33306-0-111 (Apr. 28, 2016) at 35 min., 40 sec. through 35 min., 55 sec. (on file with the 

court). 

ANALYSIS 

The AP A governs judicial review of an agency action. Alpha Kappa Lambda 

Fraternity v. Wash. State Univ., 152 Wn. App. 401,413,216 P.3d 451 (2009). Of the 

nine statutory bases on which an agency order can be reversed, Mr. Arishi argues five 
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support reversal here: (1) the agency engaged in an unlawful procedure or decision­

making process, or failed to follow a prescribed procedure, (2) the agency erroneously 

interpreted or applied the law, (3) the agency did not decide all issues requiring resolution 

by the agency, (4) the agency issued an order inconsistent with its own rule, or (5) the 

agency issued an order that is arbitrary or capricious. RCW 34.05.570(3) (c), (d), (f), (h), 

and (i). 

In reviewing agency action, we stand in the same position as the superior court 

and review the administrative record rather than the superior court's findings or 

conclusions. Edelman v. State, 160 Wn. App. 294, 303, 248 P.3d 581 (2011). We "view 

the evidence and any reasonable inferences in the light most favorable to the party that 

prevailed in the highest forum exercising fact-finding authority." Schofield v. Spokane 

County, 96 Wn. App. 581, 586, 980 P.2d 277 (1999). Mr. Arishi bears the burden of 

showing invalid action. RCW 34.05.570(1)(a). Relief is available only ifhe shows he 

was substantially prejudiced by the action complained of. RCW 34.05.570(1)(d). In the 

context of judicial review of an agency action, we may review the validity of a relevant 

agency rule. RCW 34.05.570(2)(a). 

No Washington decision has construed RCW 34.05.482(l)(d) to determine what 

issues and interests warrant use of full adjudication. As always, our purpose in 

construing the statute is "' to determine and give effect to the intent of the legislature.'" 

State v. Evans, 177 Wn.2d 186,192,298 P.3d 724 (2013) (quoting State v. Sweany, 174 
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Wn.2d 909,914,281 P.3d 305 (2012)). We derive that intent solely from the plain 

language used by the language when possible. See id. 

Although Mr. Arishi identifies five statutory bases for challenging WSU's final 

order, we find two to be dispositive: WSU engaged in an unlawful decision-making 

process and erroneously applied the law. RCW 34.05.570(3)(c) and (d). Both of those 

challenges present issues of law that we review de novo. Darkenwald v. Emp. Sec. Dep 't, 

183 Wn.2d 237,244,350 P.3d 647 (2015). 

I. An agency may not substitute brief adjudication for the 
presumptively-required full adjudication unless all of the conditions of 

RCW 34.05.482 are satisfied 

RCW 34.05.482(l)(c) plainly requires agencies who wish to use brief adjudication 

to adopt a rule identifying the categories of matters for which it adopts the simplified 

procedures provided by RCW 34.05.485 through 34.05.494. WSU adopted WAC 504-

04-010, identifying seven categories of matters that would be handled by brief 

adjudication, including "[s]tudent conduct proceedings." WAC 504-04-010(1). 

RCW 34.05.482(l)(d) identifies an independent and equally important condition 

that must apply before an agency uses brief adjudication: it cannot use the simplified 

procedure if the issue and interests involved in a controversy warrant use of the full 

adjudication procedures provided by RCW 34.05.413 through .479. Presumably, that 

requirement will be given consideration when an agency identifies the matters for which 

it adopts brief adjudication. But if an agency adopts brief adjudication for a type of 
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